SHARING POWERS WITHIN EXCLUSIVE COMPETENCES: RETHINKING EU ANTITRUST LAW ENFORCEMENT

This contribution argues the traditional exclusive competences narrative indeed fails to grasp the system of shared enforcement powers underlying EU antitrust law. Seeking to make sense of the realities of that system in light of EU competence doctrines, it explores the constitutionality of legal policy strategies enabling a more explicit recognition of shared competences principles as an inherent part of this EU exclusive competence domain.
Introduction
Following the entry into force of the Lisbon Treaty, article 3(1)(b) TFEU explicitly ranks the establishment of competition rules necessary for the functioning of the internal market among the European Union's exclusive competences. 1 In practice, however, and comparable to other domains of EU exclusive competences, the enforcement of those rules had already been shared consistently between supranational and Member State actors. 2 The de facto shared nature of EU and Member States' * Associate professor (chargé de cours) of European Union law, Université de Liège, Belgium. PhD (KU Leuven); LLM. (Harvard), pieter.vancleynenbreugel@ulg.ac.be. I am grateful to the participants in the 14 th Jean Monnet Seminar organised by the University of Zagreb on 'Rethinking competences' and the anonymous reviewers for comments and suggestions. The usual disclaimer applies. enforcement powers is not as such incompatible with the idea of exclusive competences. 3 According to the traditional, so-called dual federalism interpretation of EU exclusive competences, the implementation of those competences can be delegated to Member States as long as the EU exclusively determines the terms of such delegation. By virtue of secondary legislation in the realm of antitrust and State aid law, national competition authorities and national courts can effectively be called upon to join the effort of enforcing the EU competition law prohibitions, supported by diversified European Commission 'help lines'. 4 In its case law, the Court of Justice has not followed consistently the strict dual federalism logic that seems to underlie the secondary legislation structuring EU antitrust law enforcement. 5 Although judgments on the existence of enforcement powers do indeed leave no or virtually no room for Member States beyond the tasks explicitly delegated to them by virtue of secondary legislation (eg the Court's 2011 judgment in Tele2 Polska), the Court's assessments of the actual exercise of those powers by national courts or authorities (most notably the Court's 2012 Expedia, 2013 Allianz Hungaria and 2015 Maxima Latvija judgments) and of the role of those courts and authorities in the absence of specifically conferred or harmonised enforcement powers within the framework of EU secondary legislation (the 2010 Vebic, 2011 Pfleiderer and 2016 Eturas judgments) have followed increasingly a rather different approach. In the latter cases, the Court appears implicitly to have replicated or at least presumed applicable a competence pre-emption framework commonly deemed relevant only in the realm of 'shared' EU-Member State competences. Antitrust law generally encompasses those branches of EU competition law that prohibit certain kinds of anticompetitive agreements or unilateral behaviour. In EU law, art 101 TFEU (prohibition of collusive behaviour by two or more undertakings or an association of undertakings) and art 102 TFEU (prohibtion of abusive behaviour by an undertaking occupying a dominant economic position in a relevant market) are considered the antitrust branches of EU competition law <http://ec.europa.eu/competition/antitrust/overview_en.html> accessed 10 December 2016. Other branches, such as ex ante concentration control, State Aid and Services of General Economic Interest, also form part of EU competition law; those branches do have different features, however, also in the realm of law enforcement. This contribution essentially focuses on the antitrust branches and their enforcement as structured by the European Union.
This contribution argues that the traditional dual federalism narrative accompanying exclusive competences fails to grasp the realities of shared enforcement powers underlying EU antitrust law. Establishing that claim, the second section will document to what extent principles of shared competences have governed more or less implicitly the enforcement of exclusive competences in the realm of EU antitrust law. Particular attention will be devoted to the shared enforcement powers regime and the case law on the existence and actual exercise of enforcement powers within or beyond the framework established by Council Regulation 1/2003. 6 On the basis of an overview of recent case law, it will be submitted that EU constitutional principles enabling the pre-emption of national rule interpretation or enforcement choices can, albeit with some caution, be recognised implicitly within the case law structuring the existing antitrust law enforcement framework. Seeking to make sense of those pre-emption realities in light of EU constitutional law competence doctrines, the third section proposes a more explicit recognition of shared competences principles in this particular field of EU law. Recognising those principles more explicitly, it will be submitted, may result in more clarity regarding the powers of national enforcement authorities and courts in their application of EU antitrust law.
It has long been acknowledged that exclusive competences are never completely exclusively retained at the EU level. 7 The same also goes for the EU's competition law competences. 8 The aim of this paper is not to contest that finding, but rather to build upon it by looking for a constructive and constitutionally coherent way to acknowledge, define and structure the realities of shared enforcement powers in the realm of EU antitrust law enforcement. Beyond the particular realm of antitrust law, the proposed solutions offered here could also contribute to discussions on similar problems in other domains of EU exclusive competences. This may eventually result in more clarity on the scope and limits of integrating shared competences principles in the framework of EU exclusive competences and, more generally, in a better comprehension of the exact place and role of exclusive competences within the EU constitutional framework.
Exclusive competence through shared enforcement? EU antitrust law and dual federalism
The EU's principled recognition of exclusive competences results from a classical understanding of dual federalism, in which mutually exclusive spheres of competences govern different fields of societal regulation. Only through explicit or implicit delegations can one sphere intervene in the other sphere. Such intervention is always subject to the terms of the delegation, which can be revoked by the delegating authority. This system of dual federalism can equally be found to structure the EU antitrust law enforcement framework established by Regulation 1/2003, which consistently relied on mutual cooperation, rather than exclusively separated competence spheres (2.1).
According to the system set up by Regulation 1/2003, national competition authorities and courts have to apply articles 101 and 102 TFEUprohibitions on collusive behaviour and on the abuse of a dominant economic position -to their full extent and apply those provisions to highly divergent factual situations. At the same time, the Regulation limits the powers granted to those authorities and courts, in an attempt to ensure coherence in the application and interpretation of those Treaty provisions. Whilst this shared enforcement system reflects a delegation of exclusive competences to Member State actors within a domain of EU exclusive competence, the Court's case law on the application and interpretation of articles 101 and 102 TFEU has had to work its way around practical enforcement difficulties generated by such a delegation approach. This section submits that the traditional delegation approach indeed fails to explain and structure the actual exercise of those powers in cases before national authorities and courts, as the Court's recent case law appears to confirm ever more explicitly (2.2). As a result, the delegation approach no longer sufficiently covers the realities of shared antitrust enforcement shaped by the Court of Justice (2.3).
The classical interpretation of exclusive competences and dual federalism
The relationship between exclusive competences and dual federalism has been well documented in recent EU law scholarship. 9 Nothing would suggest that the constitutional principles underlying exclusive competences would not apply in relation to EU competition law in general and EU antitrust law (articles 101 and 102 TFEU) in particular. This section briefly revisits the dual federalism-exclusivity framework (2.1.1) and applies it to the enforcement regime set out by the above-mentioned Regulation (2.1.2).
EU dual federalism in theory
In its pioneering case law on the scope and nature of competences of the European Economic Community, the Court of Justice gradually recognised the existence of competences exclusively conferred on the European Union.
10 Exclusive competences represented a small sample of conferred competences that -given their nature -precluded any Member State intervention.
11 The Court identified the conservation of marine biological resources under the common fisheries policy 12 and the development of a common commercial policy 13 to be exclusively supranational. In addition, competences to conclude international agreements could equally fall within the then-Community's exclusive competences. This was particularly the case if any steps taken outside the Community legal framework were incompatible with the unity of the Common Market and the uniform application of Community law.
14 The categories of exclusive competences were given explicit Treaty recognition in the ill-fated Treaty establishing a Constitution for Europe 15 and in the Lisbon Treaty. 16 In addition, those Treaties also included, for the first time, EU competition law and monetary policy amongst the exclusively conferred competences.
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In its case law on exclusive competences, the Court maintained that, within a specific area of exclusive competences, Member States lose all 10 15 Art I-12 (1) of the Treaty establishing a Constitution for Europe: When the Constitution confers on the Union exclusive competence in a specific area, only the Union may legislate and adopt legally binding acts, the Member States being able to do so themselves only if so empowered by the Union or for the implementation of Union acts; the list of competences could be found in arts I-13. 16 Arts 2(1) and 3 TFEU. 17 See art 3(1)(b) and (c) TFEU. powers to lay down rules. The boundaries of that area of exclusivity were to be determined by the Court itself, having the final authority over the interpretation of EU law. As a result, a system of dual federalism came about, in which the EU and Member States operated each within the boundaries of their own competences.
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At the same time, two EU constitutional law features have limited the complete detachment of EU and Member States' competences within domains of exclusivity.
Firstly, it has been argued that the scope of any EU exclusive competence generally remained limited to instances where interstate trade would be affected in the absence of supranational intervention.
19 Member States could theoretically regulate matters that would not affect interstate trade, although they would have to justify the absence of such interstate effects. Given the transnational dimensions of the specific areas of exclusive competence, such attempts are not likely to be successful, as the scope of EU law could easily extend to situations that appear to be wholly internal to one Member State. 20 In addition, it has to be acknowledged that the actual exclusive competences identified all relate to commerce-oriented fields, which may justify why this condition can be extracted from the case law. Affectation of interstate trade being a condition determining the applicability of EU law, practices that do not affect such trade in principle fall outside the scope of EU law and therefore do not come within the EU's purview. As such, the absence of effects on inter-state trade still -theoretically -confers regulatory powers on Member States in domains falling within the EU's exclusive competence. Secondly, the competent EU level has been allowed explicitly or implicitly to delegate the exercise or practical implementation of exclusive competences back to the Member States. As a result, exclusive competences could de facto remain shared in their concrete implementation and execution. A delegation presupposes the grant of exclusive legislative or regulatory authority by the Treaties to the European Union and the subsequent conditional regrant of that authority to the Member States.
21 National legal systems would in that understanding function as mere agents of an exclusively competent Union, which powers can be taken away when the EU decides to modify the conditions of delegation.
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Whereas such delegation has been criticised for disturbing the balance crafted by EU primary law between the supranational and Member State levels, it has been accepted also as a useful constitutional tool to make the EU competences system work properly. 23 The Court of Justice has been and will continue to be called upon to assess, on a case-by-case basis, whether or not such delegation is permissible within the realm of a specific EU exclusive competence.With the entry into force of the Lisbon Treaty, article 2(1) TEU added that, within the sphere of exclusive competences, Member States also retain competence to implement Union acts. The added value of this reference to implementing powers remains unclear and most notably raises the so-far unanswered question whether those powers fall within the ambit of what was previously called 'delegation' or whether they add another category to the exclusive competence exceptions. With no case law on the matter, it could be argued that, in the current state of EU law, powers of implementation are one exemple where the EU can delegate powers to the Member States within an exclusive competence sphere.
Delegating exclusive competences: enforcement-focused dual federalism underlying EU antitrust law
The classification of EU competition law as an exclusive competence implies that only the European Union institutions can determine a European competition policy and shape legal provisions enabling it. 24 The 'exclusivity' of EU competition competences in principle also includes the primary competence to supervise, apply and enforce the EU competition law provisions. 25 27 On the one hand, it is premised on a seemingly clear distinction between EU and national competition law provisions. Both sets of provisions belong to two different spheres of competences; national authorities can apply national antitrust law provisions, the European Commission EU competition law provisions. On the other hand, they equally confirm that national authorities can act, in circumstances determined by EU law itself, as agents of the European Commission when they are applying EU antitrust law provisions, thus limiting the autonomy of Member States' authorities in this respect.
The first limb -an exclusive area of competence -has been confirmed explicitly by the Court of Justice. In its 2013 Toshiba judgment, the Court of Justice confirmed this position, albeit implicitly. The case concerned the application and extent of the principle of ne bis in idem as a matter of EU law in general and EU competition law in particular. 28 Specific questions revolved around whether or not a national competition authority was able to prosecute and fine an undertaking on the basis of its national competition law, even though the same behaviour had already been the subject of a Commission inquiry. 29 The case was all the more relevant since the Czech national competition authority in that case relied on its national competition law to prosecute behaviour preceding the accession of the Czech Republic to the European Union. 30 In its judgment, the Court most famously hinted at the existence of a specific ne bis in idem principle in EU antitrust law. 31 At the same time, however, it also confirmed the dual federalism nature of EU antitrust law enforcement, confirming that EU and national antitrust law provisions belong to two different spheres of competence. The Court specifically stated that Regulation 1/2003 does not imply that the opening of a proceeding by the Commission permanently and definitively removes the national com- petition authorities' power to apply national antitrust law when EU law does not govern a particular factual setting. 32 Within its own scope of application, national antitrust law therefore remains relevant and readily applicable.
In its January 2016 DHL Express judgment, the Court also confirmed this position in relation to leniency submission procedures at EU and Member State levels. 33 Again, the Court acknowledged that EU and national leniency procedures serve different objectives and therefore can be applied separately and in parallel. They thus belong to different areas of competences at either EU or Member State level.
At the same time, Regulation 1/2003 also envisages the partial integration of national authorities and courts in the EU's envisaged enforcement system. Those features of the Regulation seemingly fit the second limb of dual federalism theory -a delegation of powers to national authorities and courts. In that regard, article 3 imposes a duty on national competition law authorities to apply EU competition law in cases that affect trade between Member States. 34 Member States can also continue to apply their national antitrust law provisions in parallel with the EU provisions, yet the application of those national competition law provisions may not lead to the prohibition of agreements which may affect trade between Member States but which do not restrict competition within the meaning of article 101(1) of the Treaty or which fulfil the conditions of article 101(3), or which are covered by a block exemption regulation. 35 In practice, this means that what EU law deems legal cannot subsequently be deemed illegal under Member States' antitrust laws. At the same time, however, Member States shall not be precluded from adopting and applying on their territory stricter national laws which prohibit or sanction unilateral conduct engaged in by undertakings. In that situation, national authorities are granted an explicit authorisation to apply national laws prohibiting behaviour that would be deemed legal under EU law.
According to the dual federalism logic underlying EU exclusive competences, national competition authorities and courts can operate only by virtue of the EU institutions mandating them to do so. The system set up by Regulation 1/2003 does indeed seem to confirm that such a delegation mechanism structures the powers of national authorities and courts within that Regulation. The delegation nature of such competences appears in three different features incorporated within that Regulation.
Firstly, articles 11-13 of Regulation 1/2003 seeks to structure and streamline the national competition authorities' and the European Commission's powers to initiate and terminate investigations and infringement proceedings. Where competition authorities of two or more Member States are aware of the potential existence of restrictive agreements, the fact that one authority is dealing with the case shall be sufficient ground for the others to reject the complaint. The same goes for complaints received in relation to agreements that have already been dealt with by another competition authority.
36 Any suspension or termination is overseen by the European Commission. The latter may itself terminate or suspend a pending investigation if a national authority has dealt with the case and is considered to be better placed in doing so. 37 At the same time, article 11(6) of Regulation 1/2003 provides an instrument for the Commission to maintain control over the application of EU competition law. 38 It states that the initiation by the Commission of supranational investigative procedures shall 'relieve the competition authorities of the Member States of their competence to apply Articles [101] and [102] of the Treaty'.
39 Theoretically, the Commission could therefore decide to take over a case from a national authority. Article 11(6) nevertheless requires that the national competition authority which will be relieved from duty shall be consulted by the Commission. In practice, the Commission considers article 11(6) to be an ultimate remedy in cases where a national competition authority's position threatens to frustrate the coherent application of EU competition law. Secondly, article 5 of the Regulation limits the scope and scale of decisions to be adopted by national competition authorities when enforcing EU antitrust law. According to that provision, Member States' authorities may, acting on their own initiative or on a complaint, require that an infringement be brought to an end, order interim measures, accept commitments, impose fines, periodic penalty payments or any other penalty provided for in their national law. Where on the basis of the information in their possession the conditions for prohibition are not met, they may likewise decide that there are no grounds for action on their part. In its Tele2 Polska judgment, the Court confirmed, on the basis of a strict interpretation of this provision, that a national competition authority cannot take a decision stating that a practice does not restrict competition within the meaning of article 102 TFEU in a case in which it has found, after conducting proceedings, that the undertaking did not engage in abusive behaviour. 41 Article 5 offers an exhaustive list of decisions national authorities can adopt when applying EU antitrust law. Only the Commission can adopt a decision finding there has been no infringement of article 102. 42 Such kinds of decisions have not been delegated to the national authorities and therefore remain with the exclusive competence domain of the competent EU institutions.
Thirdly, the role of national courts is streamlined and extended according to a similar dual federalism logic. According to article 6, national courts shall apply articles 101 and 102 TFEU in their entirety. At the same time, national courts ought to take measures in ensuring the coherence of EU competition law enforcement. In so doing, the courts can rely on both the Court of Justice and the European Commission to ensure that EU competition law does not significantly diverge across different jurisdictions. To that extent, Regulation 1/2003 offers innovative mechanisms aimed at establishing a direct cooperative link between the European Commission and national courts requiring its assistance on competition law matters. Most innovatively, article 15(3) of Regulation 1/2003 provides a right for the Commission to submit written observations to courts of the Member States. With the permission of the court in question, it may also make oral observations. 43 EU law also grants a similar right to national competition authorities, 44 any wider powers granted for these authorities under national law notwithstanding. 45 It follows from those provisions that the Commission or national authorities are allowed 41 46 intervene in national court proceedings when the coherent application of articles 101 and 102 so requires. 47 Unlike the authoritative interpretation of EU law by the EU courts, the opinion of the Commission does not legally bind a national court. 48 The legal effect and practical impact of the opinion on the outcome of a national dispute in practice largely depend on national procedural law. 49 In order for those administrative actors meaningfully to intervene in Member States judicial proceedings, access to (parts of) the case file is deemed necessary. Regulation 1/2003 therefore provides that the Commission may request the relevant court of the Member State to transmit or ensure the transmission to them of any documents necessary for the assessment of the case. 50 The transmission of documents can only take place for the purposes of preparing the intervention. 51 A Commission intervention will in principle deal with the economic and legal analysis of the facts underlying the case pending before the national court.
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The three above-mentioned features of Regulation 1/2003 summarised here highlight that the system of shared EU antitrust law enforcement has been coined essentially as specific applications of the 'delegation of exclusive competences' framework established within the EU's classical dual federalism framework. The involvement of national courts and authorities is meant to facilitate the coherent implementation of an exclusive field of EU competences, in which the Commission plays a primary role. National authorities and courts have, to a significant extent, been integrated in the Commission-led enforcement system, but remain [i]n case the Commission has been contacted by any of the parties in the case pending before the court on issues which are raised before the national court, it will inform the national court thereof, independent of whether these contacts took place before or after the national court's request for co-operation'. 47 
The Court has been confronted with such cases, in which it seemingly deviated from the clear-cut dual federalism system established so far in the context of Regulation 1/2003 and the implementation of the cooperation tools covered by it. The Court's recent case law in the Expedia, Allianz Hungaria and Maxima Latvija judgments confirms this, hinting at a more nuanced approach towards shared EU antitrust enforcement than the dual federalism understanding seems to offer (2.2.1). In addition, case law on the powers of national competition authorities and national courts in fields that have not or not entirely been covered by Regulation 1/2003 also hints at a similar deviation from the classical dual federalism logic sketched in the previous section. The judgments in Vebic, Pfleiderer and Eturas are most instructive in this respect (2.2.2).
'Substantive law' autonomy?
Expedia presented the Court with the first opportunity to consider the role of national competition authorities within the enforcement system of Regulation 1/2003. In the case at hand, the French competition authority decided to commence infringement proceedings against an agreement between Expedia and the French Railways which had as its object to limit competition in on-line travel agency services. The question raised was whether the national authority could consider this agreement to be prohibited on the basis of article 101(1) TFEU, now that such an agreement would likely benefit from so-called de minimis exceptions established by the European Commission. According to such exceptions, the Commission committed itself not to prosecute matters that did not have a sufficiently appreciable effect on competition. 53 Those exceptions being posited in a non-binding Commission guidance document, questions arose regarding their application to national competition authorities. In light of Regulation 1/2003's strict adherence to a dual federalism framework and to maintaining unity and coherence in the application of articles 101 and 102 by national authorities and courts as delegates of the EU institutions, it could have been expected that the Court would rule that those non-binding documents had to be applied by national authorities.
Rather surprisingly, the Court in this case maintained that the de minimis notice does not contain any reference to declarations by the competition authorities of the Member States that they acknowledge the principles set out therein and that they will abide by them. The Court additionally submitted that it did not follow from the objectives of that notice that it is intended to be binding on the competition authorities and the courts of the Member States. 54 As a result, article 3 of Regulation 1/2003 was to be interpreted as not precluding a national competition authority from applying article 101(1) TFEU to an agreement between undertakings that may affect trade between Member States, but that does not reach the thresholds specified by the Commission in its de minimis notice, provided that that agreement constitutes an appreciable restriction of competition within the meaning of that provision. 55 As a result, national authorities only have to apply conditions and thresholds read directly into article 101 TFEU by the Court of Justice itself.
The Expedia judgment thus made clear that national competition authorities remain at liberty to make their own assessments on the basis of article 101 TFEU, without necessarily being bound by Commission soft law guidance documents. Through the looking glass of EU constitutional law, such reasoning can also be understood as a confirmation that national authorities and courts remain free to rule independently on the applicability and scope of articles 101 and 102 TFEU, in the absence of binding EU rules on the matter. The implications of such implicit legal reasoning are twofold. On the one hand, it implies that Member States' authorities and courts have to abide by EU legislation, be it of a general or of an individual nature. To the extent that EU secondary law provisions clearly impose a certain kind of procedure or behaviour, those rules have to be followed and the national authorities and courts will act as EU institutions' delegates in this respect. It can be submitted that the same goes to be anticompetitive, the same or similar practices investigated by national authorities, even when relating to different undertakings, will have to be deemed anticompetitive as well by those authorities or by national courts, which already follows from article 3(1) of Regulation 1/2003.
On the other hand, however, in the absence of such rules, it can be submitted that national authorities and courts remain at liberty to interpret articles 101(1) and 102 TFEU autonomously in accordance with the basic conditions and requirements. The judgment also shows that the intervention options by the Commission in no way restrain the national judge to come up with an autonomous decision; only in instances where binding decisions have to be invoked will a national judge be called upon to apply those rules of law. In practice, and given the highly factual nature of antitrust cases, this will mean that national authorities and judges will retain their rule-interpretation autonomy to a large extent.
The Court's 2013 judgment in Allianz Hungaria confirmed this interpretation. In that judgment, the Court held that a national authority can consider a set of agreements to be violating article 101 TFEU if, following a concrete and individual examination of the wording and aim of those agreements and of the economic and legal context of which they form a part, it is apparent that they are, by their very nature, injurious to the proper functioning of normal competition on one of the two markets concerned. 56 To the extent that EU competition law is applicable, the national authority is responsible for making that assessment within those framework conditions. 57 It is also up to that authority or to a national court to consider the restriction to be one 'by object' or one 'by effect', both of them prohibited by article 101 TFEU but requiring a different analytical toolbox. In Maxima Latvija, the Court further clarified this position, ruling that commercial lease agreements may be considered to be an integral part of an agreement having the 'effect' of preventing, restricting or distorting competition within the meaning of article 101(1) TFEU, from which it is found, after a thorough analysis of the economic and legal context in which the agreements occur and the specificities of the relevant market, that they make an appreciable contribution to the closing-off of that market.
58 Again, national authorities or courts would have to make that assessment, applying the conditions set out by the Court, but coming to an independent conclusion as to whether those conditions have been fulfilled.
In all the above-mentioned cases, the Court acknowledges that national authorities and/or courts retain some leeway in the absence of 56 
Case C-32/11 Allianz Hungária Biztosító Zrt and Others v Gazdasági Versenyhivatal
[2013] ECR I-0000, para 51. 57 Allianz Hungária (n 56) para 33. 58 clear-cut precedent EU law decisions on the specific matter. Although Member States have been delegated the task to apply and interpret EU antitrust law as established by the EU institutions, including the European Commission and the Court of Justice, Regulation 1/2003 also envisaged situations in which no such precedent decisions exist. In those situations, open-ended provisions can in principle be interpreted by national authorities and national courts, although the Commission and Court of Justice retain the final authority over such decisions. In practice, this amounts to situations where national authorities and courts retain autonomous decision-making powers, until the Commission or Court of Justice rules differently. This regime, which in constitutional law terms resembles a framework of 'pre-emption' of Member State level competences (Member States remain competent unless and until supranational law extends to, replaces and contradicts earlier regulations or decisions adopted at Member State level). It follows from this that national authorities and courts can adopt decisions, within the open-textured framework left by articles 101 and 102 TFEU, which could nevertheless be pre-empted by later supranational decisions. Such pre-emption of decisions or powers is in principle inherent to a regime of shared competences rather than exclusive competences. As the case law mentioned here demonstrates, the Court seems to accept this as a reality in EU antitrust law enforcement, especially in instances of substantive law where Regulation 1/2003 did not intervene to regulate EU-Member State interactions.
Beyond classical dual federalism in the absence of procedural harmonisation
Even more remarkably, the line of case law grounded in some kind of pre-emption of competences in the realm of the substantive law application and interpretation of EU antitrust law can also be found in relation to procedural issues that have not as such been covered by the provisions of Regulation 1/2003. The judgments in Vebic, Pfleiderer and Eturas confirm this approach.
In Vebic, the Court was asked to interpret article 35(1) of Regulation 1/2003. According to that provision, 'the Member States shall designate the competition authority or authorities responsible for the application of Articles 101 and 102 of the Treaty in such a way that the provisions of this regulation are effectively complied with'. Whilst those authorities may include courts, the Regulation requires that some distinction between prosecuting and decision-making bodies of such a judicial authority are provided for. 59 The conditions thus imposed seek to ensure that national authorities can effectively fulfil their roles as agents of the European Union and the implementation of the EU exclusive competences flowing therefrom. In its judgment, the Court ruled that article 35 implies that a national competition authority should be entitled to participate, as a defendant or respondent, in proceedings before a national court which challenge a decision that the authority itself has taken. 60 As a result, national authorities have to be structured so as to enable the effective implementation of EU antitrust law. At the same time, EU law does not impose specific conditions on the format and functioning of national competition authorities. Quite the contrary, those authorities can continue to function in the absence of more specific binding obligations imposed by the EU legislator, albeit within the confines set out by the Court of Justice through its interpretation of the principles of equivalence and effectiveness.
In Pfleiderer, the Court was asked to rule on whether or not a claimant in a private action for damages caused by anticompetitive behaviour could have access to confession statements filed under a leniency application and held by the national competition authority. The Court stated that the competition authorities of the Member States and their courts or tribunals applying articles 101 and 102 TFEU have to ensure that those provisions are applied in the general interest. 61 In the absence of binding regulation under European Union law on the subject, it is for Member States to establish and apply national rules on the right of access by persons adversely affected by a cartel, to documents relating to leniency procedures. 62 The Court went on to state that these national rules cannot however jeopardise the effective application of EU competition law. 63 The effective application of article 101 TFEU through leniency programmes could be compromised if documents relating to a leniency procedure were disclosed to persons wishing to bring an action for damages, even if the national competition authorities were to grant the applicant for leniency exemption from the fine which they could have imposed. 64 As a result, a person involved in an infringement of competition law would be deterred to pass on information to public enforcement authorities, 65 resulting in the diminished attractiveness of leniency programmes overall. At the same time, actions for damages before national courts can make a significant contribution to the maintenance of effective competition in the European Union. 66 To that extent, it is necessary for a national judge to weigh the respective interests in favour of disclosure of the information 60 VEBIC (n 59) para 64. 61 and in favour of the protection of that information provided voluntarily by the applicant for leniency. 67 Weighing should take place on a caseby-case basis, taking into account all the relevant factors of the case.
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EU law does not as such preclude a person who has been adversely affected by an infringement of EU competition law and is seeking to obtain damages from being granted access to documents relating to a leniency procedure involving the perpetrator of that infringement. However, it is for the courts and tribunals of the Member States, on the basis of their national law, to determine the conditions under which such access must be permitted or refused by weighing the interests protected by EU law.
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In those circumstances, national courts effectively have to balance whether or not access should be granted. As the Court held subsequently in Donau Chemie, EU law not only permits such balance in the absence of binding EU rules, it also pre-empts Member States from maintaining legislative provisions that limit such balancing. 70 The system set up by this case law confirms the pre-emption approach. Member States can keep balancing mechanisms in existence, but cannot as such restrict any such balancing that would go against the framework established by the Court of Justice. Only binding procedural rules at the EU level would be able to restrict such balancing. In Directive 2014/104/EU, which is currently being transposed, limits to such balancing have indeed been imposed as a matter of EU law. 71 Prior to the adoption of those rules, national judges were entirely free to complete autonomous balancing assessments.
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Eturas presents the latest confirmation of a similar pre-emption approach. The case concerned a Lithuanian online platform for travel agents, through which messages regarding pricing policies were distributed, which were subsequently incorporated in the technical algorithms 67 ibid, para 30. 68 ibid, para 31. 69 governing the platform's functioning. 73 Although the case includes many other novelties relating to online platforms and EU antitrust law, 74 the Court equally clarified the roles of national authorities in the absence of more specific binding procedural rules. It held that it remains for the national court to examine -on the basis of the national rules governing the assessment of evidence and the standard of proof -whether, in view of all the circumstances before it, the dispatch of a message, such as that at issue in the main proceedings, may constitute sufficient evidence to establish that the addressees of that message were aware of its content. 75 At the same time, the Court explicitly acknowledged that the presumption of innocence precludes the referring court from considering that the mere dispatch of that message constitutes sufficient evidence to establish that its addressees ought to have been aware of its content. In doing so, the Court established a limit within which Member States' interpretative autonomy can be exercised safely. Once again, it can be inferred from this judgment that Member States' authorities and courts remain at liberty to organise evidence procedures, albeit within some limits set at the EU level. Those limits effectively prevent Member States from taking independent action. Beyond those limits, however, national procedural and enforcement competences remain fully in existence.
All the cases touched upon here demonstrate again that, in the absence of binding procedural rules imposing clear obligations on Member States' authorities and courts as a matter of EU law, those authorities and courts remain at liberty to apply national law rules or their own assessment schemes. They will only be pre-empted from doing so if EU law imposes additional conditions or to the extent that new binding procedural rules are being adopted at the EU level. Again, it would seem that principles of pre-emption -traditionally at stake only in relation to shared competences spheres -are functioning against the background of the implementation of EU antitrust enforcement, embedded within the EU's exclusive competences.
A brief comparison of both strands of case law
It appears from the previous section that Regulation 1/2003 established, at least in some respects, a classical dual federalism enforcement system, on the basis of which national authorities and courts are being considered agents or delegates of the EU institutions whenever they are required to apply EU antitrust law. Clear obligations imposed on them and additional intervention opportunities granted to the European Com-
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[2016] ECR I-0000, para 6-11. 74 ibid, para 43. 75 ibid, para 33. mission seem to indicate that national authorities and courts cannot exercise EU antitrust enforcement competences in a truly autonomous way. The Court's interpretation of the mechanisms thus outlined in Regulation 1/2003 also confirms that position.
At the same time, however, in the absence of a specific procedural harmonisation mechanism or in the substantive law determination and resolution of a specific case, it is clear that Member States' authorities and courts retain significant decision-making autonomy, which will only be pre-empted by future contrary interpretations by the Court of Justice or the Commission. As a result, in those instances, principles governing the pre-emption of Member States' competences appear to underlie the Court's case law, despite EU competition law being an exclusive competence, in which case pre-emption is considered not to be at issue.
The question can therefore legitimately be raised whether more explicit recognition of EU pre-emption principles applicable in relation to shared competences can be used to structure, limit and enable the system that seems to be underlying the above-mentioned cases implicitly. The next section will address that question.
Rethinking EU antitrust law dual federalism beyond delegation
The above-mentioned overview of cases demonstrates that the traditional 'delegation'-'exclusive competence' principles no longer seem to fit fully the operations of the EU antitrust enforcement system. In fact, the Court of Justice rather seems to presume the existence of pre-emption principles underlying and governing the relationship between EU institutions and national authorities in the application of EU antitrust law. As a result, questions can be raised regarding the existence and applicability of such principles in EU law in general.
This section argues that such principles do indeed exist and are applicable to EU antitrust enforcement (3.1). Such a finding confirms the argument made in other fields of EU law that the European Union is indeed moving from a dual federalism to a more cooperatively structured federal-like entity. Acknowledging this 'cooperative federalism' reality within the field of EU antitrust enforcement raises questions on the need for more explicit constitutional recognition of pre-emption strategies inherent in EU law that could apply in this domain. Building on that need, the final part of this section offers some antitrust-specific suggestions for bringing the dual federalism framework on a par with shared enforcement realities (3.2).
From delegation to pre-emption in EU antitrust enforcement
The case law examples outlined in the previous section seem to reflect principles regarding the pre-emption of regulatory powers prevailing in EU shared competences (3.1.1). It will be submitted that the two types of pre-emption types generally considered to apply in European Union law can indeed effectively be found underlying this case law (3.1.2).
Pre-emption as a technique underlying EU shared competences
Traditionally, a federally structured system of shared regulatory competences presupposes a constitutional set of conflict rules capable of addressing potential conflicts between multiple governance levels. 76 Principles of federal supremacy and pre-emption have traditionally sought to avert these conflicts. 77 The EU's constitutional system poses no exception in that regard. The Court of Justice accepted that EU law cannot only produce direct effect in national legal orders, 78 but that direct effect also implies the primacy of EU law over national law in the case of conflicts between a supranational and a national norm. 79 In a system of shared competences, the emphasis on primacy also almost naturally implies a principle of federal pre-emption. 80 Pre-emption in that understanding encompasses a set of principles determining to what extent 81 national law can be set aside when supranational legislation is enacted.
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Although pre-emption is at the heart of EU legal integration, EU law is not governed by a singular or clearly structured pre-emption doctrine. On the contrary, three types of pre-emption can simultaneously be identified within EU law. The actual conditions governing their applicability and scope appear to differ from EU policy field to policy field. 83 It follows that different pre-emption strategies can accompany specific secondary legislation initiatives or the pragmatic interpretation of certain legal bases included in the Treaties. 84 In his work on pre-emption, Schütze distinguished between three typologies of pre-emption in that regard: field pre-emption, rule pre-emption and obstacle pre-emption.
Field pre-emption refers to an explicit veto by a federal legislative or regulatory body for States to enact norms in a given policy field. By virtue of legislative or regulatory action taken in a field, supranational or federal law is considered to have a jurisdictional monopoly to the detriment of federated entities, irrespective of whether these entities' norms directly conflict with the enacted supranational rules. 85 Field pre-emption technically establishes exclusive competences at the supranational or federal level. As a result, field pre-emption results in a sphere of exclusivity being created. It would not be entirely unimaginable that within such a sphere of exclusivity, the supranational level would again delegate some powers to the Member States, which would then be considered as agents of the supranational level. 86 Rule pre-emption on the other hand takes the existence of shared competences as its starting point. 87 Although jurisdiction remains shared, rule pre-emption presupposes national rules will be trumped by directly conflicting supranational rules. 88 From that perspective, the determination of 'direct conflicts' will be crucial to determine the regulatory scope granted to both supranational and national rules. 89 The Court of Justice, relying on the principle of supremacy, determines the existence of such conflicts and offers the remedy of non-application of conflicting Member State law provisions in this particular situation. 90 Obstacle pre-emption allows supranational law to strike down national rules that constitute obstacles to the objectives to be realised by the supranational level. Stated otherwise, this doctrine allows Member States to continue adopting rules, but only to the extent that they do not impede the full effectiveness of supranational rules. National law could in that regard be pre-empted even when these national rules do not directly conflict with, but merely impose obstacles on, the implementation of supranational provisions. 91 According to this doctrine, the Court of Justice has to determine, in more or less general or specific terms, the existence of the conditions which have to be fulfilled for such an indirect conflict to be in place. 
Pre-emption in the Court's antitrust enforcement case law
These three types have, above all, been identified throughout EU shared competences frameworks. 93 The lack of a general pre-emption framework and the pragmatic application of pre-emption strategies in the European Union at the same time hint at the existence of constitutionally fluid boundaries between exclusive and shared competences. To the extent that the European Union accepts field pre-emption to take place in certain policy areas, competences can shift from the shared to the de facto exclusive sphere of EU competences. Applying this pragmatic understanding of pre-emption strategies to the realm of EU exclusive competences, no EU constitutional provision would seem to impede the inverse operation from EU exclusive competences to de facto shared competences. This is all the more so regarding the implementation and application of EU law in Member States' legal orders, where the EU consistently relies on Member States administrations to enforce European Union law. As more enforcement powers are being 'delegated' within the realm of EU exclusive competences, pre-emption principles generally underlying shared competences can implicitly enter the realm of EU competence demarcation debates. The Court's case law on the application of articles 101 and 102 TFEU by national competition authorities and courts precisely demonstrates this option. It should nevertheless be clear at the outset that, just as in its case law on shared competences, 94 the Court does not explicitly refer to doctrines of pre-emption. The techniques applied by it do however resemble or approach some of the pre-emption categories defined by the literature and outlined in the previous section.
The most obvious example of pre-emption-like principles being applicable relates to the case law on antitrust enforcement procedures in the absence of harmonisation measures. Vebic and Eturas clearly indicate that Member States remain free to establish institutional structures and procedural rules enabling EU antitrust enforcement, as long as those national rules do not conflict indirectly with the goals of EU antitrust enforcement set at the supranational level. In case of a conflict with those goals (non-participation of the authority in proceedings against its own decisions or the applicability of rules governing standard of proof that do not enable an infringement of articles 101 and 102 to be effectively proven), Member States will be pre-empted from keeping those rules in place. The existence and avoidance of such conflicts depends entirely on the Court finding them and on it requesting the Member States to address them in particular situations. From the point of view of predictability, Member States have no certainty as to whether such an indirect obstacle with vague and likely modifiable goals of EU antitrust enforcement will have to be remedied. EU antitrust literature shows that the goals of EU antitrust law in general, as well as the goals of EU antitrust enforcement in particular, are subjected to highly diverging interpretations. 95 In acting so and in implicitly identifying conflicts between EU policy goals and Member State rules, the Court firmly applies techniques that can be classified as obstacle pre-emption techniques. In this understanding, obstacle pre-emption offers the Court of Justice a competence division technique, allowing EU law to intervene in and address some choices made at the Member State level that seem to conflict with evolving EU goals.
The Pfleiderer and Donau Chemie judgments confirm the obstacle pre-emption approach taken in the context of the absence of procedural harmonisation, but also reflect the limited scope of this approach once harmonisation takes place. In projecting a balancing approach regarding access to documents relevant in a private damages action, the Court considered Member States' legislation impeding such a balance to be an obstacle to the realisation of one of the EU antitrust enforcement goals. Such an approach only holds in the absence of supranational rules which strike a more specific balance themselves. The adoption of Directive 2014/104/EU on damages actions and the clear prohibition to grant access to certain types of documents included therein will limit the scope of balancing to be conducted. In doing so, it will change the parameters within which obstacle pre-emption identified in both judgments will take place. In so stating, the Directive confirms a delegation of some balancing powers to national judges in individual damages actions. This shows that obstacle pre-emption techniques employed by the Court serve as a precursor to govern the exclusive EU antitrust enforcement field in the absence of more specific procedural harmonisation initiatives. Once secondary legislation imposes boundaries on Member States' actors' competences, the latter will have to operate within the confines set by that legislation, limiting the scope of obstacle pre-emption.
To the extent that secondary legislation has already set the parameters, the case law still hints at some kind of pre-emption coming into play. According to the Court's case law in Expedia, Allianz Hungaria and Maxima Latvija, Member States remain free to assess and apply opentextured EU legal norms to specific factual circumstances in the absence of a previously issued binding decision by the Commission or the Court of Justice in the same or a similar case. In its case law, the Court has given some interpretative room to Member States by excluding soft law from the scope of binding EU law decisions. The fact that Member States are obliged, as a matter of article 3 of Regulation 1/2003, to apply articles 101 and 102 TFEU in full means that they have been delegated some interpretative autonomy in doing so. In the exercise of such delegated powers, Member States can interpret articles 101 and 102 TFEU autonomously in the absence of a directly conflicting interpretative decision. Such a decision would create a supranational rule that effectively restrains the interpretative autonomy that Regulation 1/2003 in principle grants to Member States' authorities and courts.
That competence division system resembles the rule pre-emption features identified above in relation to shared competences. The existence of a 'direct conflict' triggering the pre-emption of Member States' interpretative freedom depends on the existence of Commission decisions or CJEU judgments having previously interpreted articles 101 or 102 TFEU regarding the same or a similar set of facts. As a result, such rule preemption is embedded within the delegation framework and conditional on the absence of an EU decision. As such, the Court truly presupposes a pre-emption approach, but only in the absence of specific interpretative guidance granted by the EU institutions. One could therefore say that the Regulation 1/2003 system is built on a framework of rule-interpretation pre-emption. This demonstrates that the powers delegated to Member States are rather fluid and depend on the EU institutions having adopted binding decisions; this seems to be the application of the very pre-emption techniques that underlie shared competences.
Although the Court does not recognise it explicitly, both strands of case law demonstrate that some kind of pre-emption techniques support the system set out by Regulation 1/2003. The Court embeds such techniques firmly within a domain of exclusive competence, by virtue of EU secondary legislation granting or delegating powers to the Member State level. This again demonstrates the fluidity between categories of exclusive and shared competences. The EU's particular system of 'cooperative federalism' does not seem to tolerate a rigid division between exclusive and shared competences;
96 the applicability, albeit implicitly, of shared competences pre-emption techniques within an exclusive competence domain in essence confirms that position in relation to EU antitrust enforcement.
Embedding pre-emption techniques in EU exclusive competences?
To the extent that obstacle and rule(-interpretation) pre-emption techniques indeed implicitly underlie the Court's antitrust enforcement case law, questions can be raised genuinely about the need to recognise the presence of such techniques in the realm of exclusive EU antitrust competences more explicitly as a matter of EU constitutional law. More generally, explicit recognition of such pre-emption techniques within a domain of EU exclusive competences may offer better insights in what it still means to have an exclusive competence in today's European Union. Explicitly integrating pre-emption principles in the realm of exclusive competences may not only benefit the coherence and predictability of EU antitrust enforcement.
The current implicit references to pre-emption in the Court's antitrust enforcement case law and the uncertainties surrounding it support the belief that a more explicit recognition may be useful in order better to understand the roles of different actors within the realm of exclusive EU competences. An explicit recognition would not only guarantee a clearer and more predictable delineation of EU and Member States' competences in the enforcement of EU antitrust law, but would also give both supranational and Member States' authorities and jurisdictions tools to better determine their own roles within the EU's antitrust enforcement system.
With a view to promoting a more explicit recognition of pre-emption possibilities, four legal policy strategies can be envisioned. It can be questioned legitimately whether and to what extent the four proposed legal policy solutions would have any practical value to the application and 96 Schütze (n 9) 188. interpretation of EU law. Given the lack of clarity on the scope and even necessity of a pre-emption doctrine in EU law in general, the proposals above all aim to clarify and better tailor EU enforcement realities to the principles underlying the EU's core constitutional features. Above and beyond the more explicit recognition of EU pre-emption realities and the increase in legal certainty flowing therefrom, it could be argued that their practical value would be limited indeed. At the same time, however, the four strategies offered here would allow more direct and focused reflection, from practical realities upwards, on the existence, scope and limits of pre-emption in EU antitrust enforcement and EU law more generally. As such, they would at least open up debates -which can be continued before and resolved by the EU Courts in litigation settings -on how to ensure an appropriate application of the EU's competence principles.
Firstly, the existence of pre-emption as a principle governing the exercise of 'delegated' exclusive competences could be recognised directly within the Treaty framework itself. Pre-emption does not feature in the Treaty framework and has only been identified implicitly in the Court's case law. 97 An adaptation of the Treaties appears to be, from the point of view of predictability and legal certainty, the most appropriate format to ensure the constitutionality of pre-emption as applied within the realm of EU exclusive antitrust competences. The feasibility of this solution can nevertheless be questioned rightfully, as the scope of pre-emption doctrines and techniques lacks any explicit recognition in the field of shared competences as well. 98 Given that shared competences are the natural territory for pre-emption techniques and given that any reference to them is lacking in the Treaty provisions on shared competences, it would be rather strange to include an explicit reference to them in relation to exclusive competences in the absence of a fuller recognition of pre-emption as a principle also underlying shared competences.
Secondly, the Court of Justice could develop a more explicit preemption theory, resulting in a few clear-cut guidelines for national actors on how to deal with situations that potentially conflict with EU antitrust law. In doing so, a doctrine comparable to the primacy/supremacy doctrine could be more explicitly developed. As has been remarked on numerous occasions, however, the Court has so far refrained from doing this in the realm of shared competences. It would seem unlikely that the specific situation of EU antitrust enforcement would be taken as a starting point more fully to develop this doctrine as a matter of EU constitutional law. In addition, it can also be argued that it is not the Court role to develop general theories of pre-emption, but rather to apply and interpret EU law in particular circumstances.
Thirdly, a related alternative solution could consist in interpreting the principle of sincere cooperation more explicitly as containing a bundle of pre-emption techniques. Sincere cooperation presupposes that both the federal or supranational level and the federated levels engage in cooperation and consultations with a view to allowing a workable division of competences to emerge from regulatory practice. The principle of sincere cooperation serves as a constitutional catch-all provision governing mutual duties and obligations between the national and supranational levels. 99 It is also the foremost constitutional expression of cooperative federalism. 100 In accordance with the principle of sincere cooperation outlined in article 4(3) TEU, both supranational and national authorities are called upon to assist each other in fulfilling the tasks which flow from the Treaties. Member States shall in particular assist the Union and refrain from any action or inaction that could jeopardise the Union's actions.
The Court of Justice held in Zwartveld that Union institutions are also bound sincerely to cooperate with national courts regarding the provision of information in competition law matters. 101 An extrapolation of that judgment, in conjunction with article 12 of Regulation 1/2003 could be read as a duty imposed on the Commission to share particular documents with Member States' authorities as well. In the interest of sincere cooperation between different governance levels enjoying parallel competences, it could therefore also be argued that clear pre-emption principles and limits would serve to enable sincere cooperation truly to take shape in the specific EU antitrust enforcement framework. It would therefore not be entirely impossible that the Court relies on the principles of sincere cooperation to clarify and limit the scope of permissible pre-emption within the domain of EU antitrust enforcement.
Given the very openended nature of that principle, such inclusion would not seem to be impossible constitutionally, granted that the Court would be willing indeed to take this step. Recent case law does not seem to show a willingness to invoke this principle. It could nevertheless be considered a viable way forward at a time when the acknowledgment of more explicit pre-emption principles would be considered more necessary.
Fourthly, the most appropriate solution therefore seems to be a more explicit direct recognition of pre-emption principles or techniques in the absence of a binding EU precedent in the specific factual setting. As such, it would above all provide more legal certainty than is the case today. Such a provision would additionally also enable the Court more explicitly and comfortably to set the legal boundaries of the pre-emption approach when being asked to do so in the context of a specific case situation.
The inclusion of this provision in the Regulation would at the same time seem to presuppose that clarity exists on the goals of EU antitrust enforcement. As mentioned earlier, those goals are embedded more generally in discussions about the goals of EU competition law. Those goals tend to be rather fluid and shifting over time. Even the insertion of a provision such as the one proposed could not impede a Member State rule considered to be compatible with EU law today from being deemed an obstacle against the background of shifting antitrust enforcement goals. At the same time, the recognition of pre-emption techniques at the very least would make it clearer that Member States do retain their proper regulatory and interpretation powers, even against a background of changing enforcement goals.
Conclusion
The EU system of competence conferral remains rather fluid, despite different categories of competences now being recognised explicitly in the TFEU. This paper has highlighted that this fluidity may have an impact on the way in which EU law principles traditionally limited to shared competences can also come into play as meaningful constitutional benchmarks in the assessment and interpretation of EU exclusive competences. To that extent, the paper has analysed the ways in which EU antitrust enforcement mechanisms have been given shape.
The establishment of competition rules falls within the exclusive competences of the European Union. As a result, EU institutions are in principle responsible for the determination and application of EU competition law rules. Member States will only be competent in competition law matters outside the realm of EU competition law or to the extent that EU institutions have delegated certain competences or powers to Member States' actors. In the realm of EU antitrust enforcement, Regulation 1/2003 and the supporting mechanisms enabling the decentralised enforcement of articles 101 and 102 TFEU at first sight clearly confirm this delegation approach. In doing so, the Court of Justice confirms that EU competences cannot be captured in clear categories of exclusive, shared or complementary competences each governed by their own constitutional logic.
To that extent, this contribution has explored the EU law possibilities for a more explicit recognition of the applicability of pre-emption techniques in the realm of EU exclusive antitrust competences and beyond. On a practical level, whereas the explicit recognition of pre-emption within the Treaty framework or by the Court appears to be a desirable option, it was submitted that the acknowledgment of such techniques more explicitly within a delegating instrument such as Regulation 1/2003 would be a first step in the right direction. On a more theoretical level, the conceptualisation of a competence as exclusive clouds the understanding of the Member States' necessary role in the administration and enforcement of EU exclusive competences. The contribution has therefore also proposed a more tailored interpretation of the principle of sincere cooperation in the context of EU exclusive competences as a means to bring pre-emption or pre-emption like techniques firmly within the ambit of those competences and remaining within the current constitutional settlement reflected in the founding Treaties.
